
CASE AGAINST THE STATE/WSDOT


COMPLAINT

The State Environmental Policy Act (SEPA) requires that an Environmental Impact Statement be completed before government decisions are made that commit the government to a particular course of action. When SEPA's requirements are observed, government decisions are made "by deliberation, not default."!  The Washington State Department of Transportation is making a mockery of the SEPA process required for the State Route (SR) 99-Alaskan Way Viaduct and Seawall Replacement Project. The Final Environmental Impact Statement for the project has not been completed and, according to WSDOT, it will not be completed until 2011. In the meantime WSDOT (and all other participating agencies, like the City of Seattle) are precluded from making decisions which pre-judge the choice among alternatives being analyzed in detail in the Final EIS.  However, during this time, WSDOT is devoting millions of dollars worth of personnel and financial resources to implement the tunnel alternative.  It has instituted a procurement process that is intended to result in the selection of a Design-Build contract for a $2 Billion deep bored tunnel 
CAUSES OF ACTION


The actions described in the complaint constitute a violation of the State Environmental Policy Act, ch. 43.21C RCW, and the implementing regulations, ch. 197-11 WAC. (IV. CAUSES OF ACTION §40)

Pursuant to the Declaratory Judgment Act, ch. 7.24 RCW, plaintiffs/petitioners seek a declaration that WSDOT's actions, taken under the direction of Secretary Hammond, are in violation of the State Environmental Policy Act and its implementing regulations.  (IV. CAUSES OF ACTION §41)


Pursuant to the Washington State Constitution, Article IV, § 6, plaintiffs/petitioners request issuance of a constitutional writ of certiorari and allege, in addition to the foregoing allegations, that the fundamental right of plaintiffs/petitioners to be free of arbitrary, capricious, and illegal actions warrants the exercise of this Court's inherent authority to review the decisions described above (IV. CAUSES OF ACTION §42), to wit:
a) WSDOT's decision to initiate the construction contract procurement process only for the deep bored tunnel option violates SEPA's prohibition on agency action before the Final EIS is complete.  WSDOT has already gone through a process for selecting likely contractors for the bored tunnel, it has selected three contractors who are expected to submit design/build proposals, and once a contractor from that round is selected by WSDOT, WSDOT intends to issue a limited notice to proceed to the successful contractor for building the bored tunnel – all prior to both the EIS process being complete and a record-of-decision having been made.    
b) WSDOT’s Alaskan Way Viaduct project team and its consultants are directing all of their efforts to proceed with the deep bore tunnel project, and are not giving credible consideration to either the hybrid surface alternative, or the hybrid elevated alternative, the other two alternatives that are allegedly under consideration.  None of their resources have been devoted to advancing any of the other options outside of the EIS process.
c) The ongoing, substantial allocation of State resources to and contracting activity for the deep bore tunnel before the Final EIS is published and a final decision is made are tilting the playing field too far for the deep bore tunnel before the Final EIS is published.  WSDOT’s actions pre-judge the ultimate decision to be made with regard to what replacement alternative will be chosen at the end of the environmental review process.
Relief Requested

a) Issuance of a declaratory judgment that the State Environmental Policy Act and implementing regulations preclude WSDOT and Secretary Hammond from taking the actions alleged above that pre-judge the ultimate decision to be made with regard to replacement of the Alaskan Way Viaduct and that said actions are impermissibly prejudicing the ability of WSDOT and other agencies to make a choice among the alternatives to be analyzed in the Final EIS.

b) An injunction prohibiting WSDOT and Secretary Hammond from taking any further actions that pre-judge the decision to be made with regard to the replacement of the Alaskan Way Viaduct, or actions which prejudice WSDOT's ability to make that decision.
c) If the Court does not utilize its jurisdiction under the State Environmental Policy Act and/or the Declaratory Judgment Act, issuance of a constitutional writ of review directing the Washington State Department of Transportation to prepare an index of the record to be submitted to the Court to review this matter and to work cooperatively with the plaintiffs/petitioners to determine what records are necessary and appropriate to complete judicial review.


CASE AGAINST THE CITY

COMPLAINT

Pursuant to the Land Use Petition Act, Ch. 36.70C RCW, State Environmental Policy Act (SEPA), Chapter 43.21 C RCW, and Chapters 7.16, 7.24 and 7.40 RCW and Article IV, Sec. 6 of the Washington State Constitution the petitioner, Elizabeth A. Campbell, a single individual, brings this Land Use Petition and Complaint For Certiorari; Declaratory and Injunctive Relief based upon the allegations set forth below for review of City of Seattle Ordinance 123133 and of the City of Seattle and Washington State Department of Transportation Memorandum of Agreement (“MOA”) enabled and appended to that Ordinance.

1.3 IDENTITY OF DECISION.


The decision challenged by this action is City of Seattle Ordinance 123133, attached hereto as Exhibit A, which was adopted by the City Council on October 19, 2009.  Ordinance 12313 has two subjects, one, it establishes that it “is the City's policy that the Alaskan Way Viaduct and Seawall Replacement (AWVSR) Program Bored Tunnel Alternative…is the preferred solution for replacing the existing Alaskan Way Viaduct”, and two, it authorized the execution of the Memorandum of Agreement, attached hereto as Exhibit B, entitled "MEMORANDUM OF AGREEMENT for the ALASKAN WAY VIADUCT AND SEAWALL REPLACEMENT PROGRAM BORED TUNNEL ALTERNATIVE" (GCA No. 6366) between the State of Washington and the City.
CAUSES OF ACTION

2.1 First Cause of Action - Land Use Petition


2.1.1 The adoption of Ordinance 123133 and the MOA identified above are land use decisions under the Land Use Petition Act, Chapter 36.70C RCW.


2.1.2 Petitioner re-alleges and incorporates by reference each of the preceding paragraphs as though fully set forth herein. 


2.1.3 The State Environmental Protection Act (“SEPA”) requires that certain capital improvement projects undertaken by a lead agency such as the City of Seattle undergo an environmental review process, including having an environmental impact statement completed as well as have an environmental related record of decision made before committing a government to a particular course of action.  Under the terms of RCW 36.70C.130, the City engaged in unlawful procedure or failed to follow a prescribed process, adopted an erroneous interpretation of the law, made a clearly erroneous application of the law to the facts when it approved and adopted the ordinance without compliance with SEPA; the Seattle SEPA Ordinance (SMC 25.05) and the SEPA Rules. The adoption of Ordinance 123133 and signing of the MOA were "actions" under the applicable rules that required procedural SEPA compliance including, but not limited to, the preparation of an environmental checklist, a threshold determination, a possible environmental assessment or impact statement, and a record of decision. 


2.1.4 Under the terms of RCW 36.70C.130 the city engaged in unlawful procedure or failed to follow a prescribed process, adopted an erroneous interpretation of the law and made a clearly erroneous application of the law to the facts when it adopted Ordinance 123133, and when the mayor signed the MOA because they were inconsistent with SEPA.  These actions of the City and mayor approved a course of action, committed the City to replacing the Alaskan Way Viaduct with a deep bored tunnel, development of the Central Waterfront area of the City for certain transportation facilities and other uses, committed the City to levying over $900 Million of new assessments and taxes upon the residents and businesses in Seattle in order to fund the City’s commitments to the State of Washington as set out in the MOA.                    

2.2.  Second Cause of Action – Petition for Writs of Review


2.2.1  Petitioner re-alleges all prior portions of this complaint.


2.2.2  A petition for writ of review is pled in the alternative for both a statutory writ of certiorari pursuant to RCW 7.16 and a constitutional writ of certiorari pursuant to Article 4, Section 6 of the Washington State Constitution. 


2.2.3  In the event that the Court concludes that any or all of the decisions identified within Part 1 of this Petition and Complaint are not land use decisions reviewable under LUPA, there is no appeal, nor any plain, speedy and adequate remedy at law that would afford Petitioner relief in this case and Petitioner is entitled to review by statutory and constitutional writs of review.  The errors alleged in the City’s approval of the ordinance for purposes of this Cause of Action are set forth in Paragraphs 2.1.3 and 2.1.4 of this Petition.  

2.3  Third Cause of Action – Complaint for Declaratory Relief


2.3.1  Petitioner re-alleges all prior portions of this complaint.  


2.3.2  Pursuant to the Uniform Declaratory Judgments Act, RCW 7.24, Petitioner is entitled to have the Court determine the legality of the City of Seattle’s actions and declare the rights, status, and other legal relations of Petitioner.  The Court has the authority to declare that the October 19, 2009 decision by the Seattle City Council to pass the ordinance is illegal, and the authority to declare that the extra-legal signing of the MOA by the mayor is also illegal for the reasons stated at Paragraph 2.1.3 above, and to further void the decisions of the Seattle City Council.  


2.3.3  The Court has the authority to declare that the October 19, 2009 decision by the 

Seattle City Council to approve Ordinance 123133 and the MOA is illegal for the reasons stated at Paragraph2.1.3 above and to further void the decisions of the Seattle City Council. 

RELIEF REQUESTED


3.1  For issuance of an order under LUPA directing the City of Seattle to prepare a record of the decisions challenged in this petition for review by this court. 


3.2  Alternatively, for the issuance of a writ of review pursuant to RCW 7.16.10 and Article 4, Section 6 of the Washington State Constitution, requiring that the City of Seattle certify promptly to the Court a complete transcript of the proceedings below with respect to the adoption of Ordinance 123133 and the approval and adoption of the MOA, the execution of the MOA, with all exhibits and evidence with respect to the actions taken and considered by the City of Seattle so that they may be reviewed by this Court. 


3.3  Pursuant to RCW 36.70C.120(3) and (5) and the common law, the Court should enter orders allowing supplementation of the record and pretrial discovery. 


3.4  Upon return of the decision record and/or the writs of review, the Court shall review the record and all other evidence and enter a judgment finding that the City made an erroneous interpretation of the law, engaged in an unlawful procedure and/or failed to follow the proscribed process under the terms of LUPA, that the decisions approving Ordinance 123133 and the MOA are ultra vires, in violation of state and local law and regulations, and that said decision is contrary to law.  


3.5
That upon return of the decision record and the writ, the Court shall grant de novo review of the decision to adopt Ordinance 123133, the MOA, the execution of the MOA, and enter a judgment that the decisions are erroneous and are contrary to law.  


3.6
For a declaratory judgment pursuant to RCW 7.24.020, declaring that the decision to adopt and approve Ordinance 123133 and the execution of the MOA are null and void and of no effect.


3.7
For judgment against the defendants and severally for Plaintiffs’/Petitioners’ costs, expenses and attorneys’ fees incurred herein.


3.8
For such other and further relief as the Court deems just and equitable.  


PLAINTIFF’s EVIDENCE SUBMITTED 

CASE AGAINST WSDOT Filings
Complaint:
1.  Letter of Agreement Between the State of Washington, King County, and the City of Seattle, January 13,.2009 – Consensus on the Recommended Alternative for Replacing the

Alaskan Way Viaduct & Seawall 

2.  Request for Qualifications SR 99 Bored Tunnel Design-Build Project ISSUE DATE: September 15, 2009
CONSOLIDATED CASES FILINGS
A.  Declaration of Plaintiff Campbell Supporting Motion for Continuance (February 23, 2010):
1.  Exhibit A - WSDOT “Quarterly Report, December 2009” (QRD2009) detailing many aspects of the AWVSR Program:

a) Strategies for the environmental review phase of the project: “EIS schedule is very aggressive and requires significant close coordination with colead and cooperating agencies as well as reviewers. We are implementing a streamlined strategy to assist with this extensive coordination. The schedule relies heavily on quick reviews, resolving issues quickly and aggressive 106 and ESA consultations.  (Emphasis added.) 
b) WSDOT perception and attitude towards litigation associated with the AWVSR Program; this is from the QRD2009 document, from the Risk Register section: “Legal challenges under NEPA are likely; however, there would be no significant impact to the project unless an injunction is issued. An injunction might be issued, which would result in a delay to the project, but mostly likely would be quickly resolved. Note: the risk magnitude is assessed to be relatively low due to a) the significant legal reviews that have and continue to occur throughout the process, and b) the high-level political alignment that currently exists. The potential loss of this alignment is considered to be a separate, higher-level risk. Scenarios: A) no challenges or challenge that does not result in injunction or other impact, B) challenge results in an injunction, but is resolved quickly, C) challenge results in injunction that is not resolved quickly or results in changes to the project.  10-19-09 Update: This risk is revised to account for an injunction. This is a harder case to get an injunction for, probability is lower (5% revised from 10%).”  (Exhibit A, Page 16) 
c) “The existing Alaskan Way Viaduct and Battery Street tunnel will be replaced with a deep bore tunnel, which follows a new alignment under 1st Avenue. The project is comprised of a deep bore tunnel containing two stacked roadway decks (northbound traffic on the bottom deck and southbound traffic on the top deck) with cut-n-cover sections at both the south and north ends.” (Exhibit A, page 9).  

d) SR 99/S Holgate St to S King St - Viaduct Replacement project (WSDOT 809936D): $100 Million worth of changes that reduce the scope of the Stage 2 portion of the project have been implemented in order to fund a $100 Million increase in the cost of the deep bored tunnel (Exhibit A, page 3);  

e) SR 99/Lenora St to Battery St Tunnel - Earthquake Upgrade (WSDOT 809936B/AWVSR Program Moving Forward Project):  “Project cancelled and funds reprogrammed to Central Waterfront Replacement” (Exhibit A, page 2);

f) SR 99/Battery St Tunnel - Fire and Safety Improvement (WSDOT 809936C/AWVSR Program Moving Forward Project):  “Project to be rescoped as a maintenance project.  Decommissioning planned after Bored Tunnel opening.” (Exhibit A, page 2);

g) SR 99/S King St to Lenora St - Central Waterfront Replacement (WSDOT 809936E/AWVSR Program Moving Forward Project):  “The scope of the project changed with the realignment of the tunnel portal to 6th Avenue. The construction of the detour for SR 99 and the temporary structure on Harrison Street over SR 99 have been removed from the project.” (Exhibit A, page 7);
2.  “Exhibit B” 
a) WSDOT quarterly “The Gray Notebook” which inventories ongoing highway projects along with providing narratives about the projects.  Excerpt from the August, 2009 issue:    “Nickel & Transportation Partnership Account funding SR 99 Alaska Way Viaduct (Risk Level 3) The project replaces the viaduct’s central waterfront section with a bored tunnel beneath downtown Seattle, creating a new waterfront street; it includes transit investments, as well as downtown waterfront and city street improvements.  WSDOT, King, and Seattle transportation departments are working together to implement the proposed bored tunnel and related projects.”
 
b) WSDOT October, 2009 flyer, “Moving Forward to Replace the Alaskan Way Viaduct”: Other program improvements In January 2009, when Governor Gregoire, then-King County Executive Sims and Seattle Mayor Nickels recommended the bored tunnel alternative, the County and City envisioned other improvements as part of the viaduct replacement program. The City would build a new roadway (funded by the State) and new public open space along the waterfront once the viaduct is removed, replace the central waterfront seawall and improve other city streets such as the Spokane Street Viaduct and Mercer Street. (Emphasis added.) (Exhibit B, page 3)
3.  Exhibit C - The Mercer Street and Spokane Street Viaduct project nexus, Vulcan, Inc. website
 verbalizes the Mercer Street/Tunnel connection best: 
“On this website from Vulcan Inc. you will find factual and current information about the plan to fix Mercer Street. On this site you will find fact sheets on the history, financing and growing need to fix Mercer. You can also read details about how Mercer will be an essential link to the tunnel…A two-way Mercer Street is essential to the tunnel because it will provide: A seamless and direct route between I-5 and the tunnel.  An efficient new freight connection from I-5 and the tunnel to Seattle’s industrial areas.  An improved access route to and from the tunnel for the Fremont, Ballard, Interbay, Queen Anne, Uptown, Capitol Hill and other neighborhoods.” (Emphasis added.)(Exhibit C)

B.  Plaintiff Campbell’s Response To Motion To Dismiss (March 11, 2010) 
Note:  Some Exhibits were pulled prior to filing (they were blank pages or incomplete)
Excerpt from declaration: 

Inventory of Final Actions by the State of Washington

with Exhibits for same 

Exhibit 1 - “WSDOT SR 520/Alaskan Way Viaduct Quarterly Presentation December 2009” is the primary proof offered to the court that WSDOT has made a final decision to proceed with the bored tunnel project.  WSDOT plays a legal semantics game in public, however the fact is it has been engaged in a successive number of final actions for over a year now; this document summarizes a portion of that year’s worth of final actions.   

Exhibit 4 - The following documents support the my argument that a final decision has been made in this matter - Exhibit 4   Williamson Email Re: Initial Bored Tunnel Implementation Plan with Implementation Plan for Bored Tunnel Delivery”; it sets out WSDOT’s early plans and efforts to map the progression of steps necessary to proceed with the bored tunnel project.

These two exhibits are a representative sample of the organization and aggressive effort that WSDOT is engaged in, in pursuit of proceeding with its decision to build the bored tunnel project: 
Exhibit 9   Best Practices in DB Procurement & Lessons Learned by Parsons Brinckerhoff January 30, 2009; 
Exhibit 10   Alaskan Way Viaduct and Seawall Replacement Program Bored Tunnel Project Management Organization Chart 

Exhibit 11, DRAFT Work Plan Outline for Bored Tunnel RFQ/RFP and Exhibit 12 Work Plan Outline SR 99 Tunnel Program and SR Bored Tunnel Project RFQ/RFP Development demonstrate that WSDOT has made a final decision and is proceeding with the bored tunnel project.  
From Exhibit 11 the following excerpt is a representative sample of the content and intention behind the documents origination and of the document in Exhibit 12: “Initiate work planning for project delivery of the SR 99 Bored Tunnel project The SR 99 Bored Tunnel project is defined as follows:

i. TBM launch pit in the vicinity of WOSCA

ii. Approximately 9700 foot single tunnel bore and liner of approximately 55 feet

outer diameter

iii. Stacked 4 lane structure with internal “point of safety” egress

iv. Provision for future installation of tunnel systems

v. TBM recovery pit north of the BST

vi. TBM procurement”

Two exhibits are a representative sample of the underlying activity that WSDOT is engaged in as it proceeds with the bored tunnel project: 

Exhibit 14  “Bored Tunnel Project June 2009 CEVP Cost Update”, and Exhibit 15, indicate the level of actions it is engaged in for the bored tunnel project – establishing the program’s cost and funding - “Since our original January 2009 estimate, the program team has developed more advanced engineering plans for the tunnel, and crews conducted more than 70 geotechnical borings for soil samples and approximately 300 surveys of buildings and other structures along the tunnel route.”

Exhibit 18   The Alaskan Way Viaduct & Seawall Replacement Program Agreement Y-9715 Amendment 1 – Task No. CL SR 99 Tunnel Preliminary Engineering and Request For Proposals (RFP) Development”, and Exhibit 21, the Design-Build Contract WSDOT SR-99 Tunnel, each indicate that the level of activity is more than that required for an “environmental review as WSDOT claims.  


7.  Is more of the evidence that WSDOT has made a final decision, and is taking final action to proceed with the bored tunnel:  
Exhibit 22  Alaskan Way Viaduct Replacement Project Schedule SR 99 Tunnel Program and and SR Bored Tunnel Project RFQ/RFP Development
Exhibit 23  Draft Work Plan Outline SR 99 Tunnel Program and SR Bored Tunnel Project RFQ/RFP Development
Exhibit 24  Work Plan for Bored Tunnel Design Build Contract RFP Development - Documents are a representative sample of the current WSDOT contracting activity that is going on as part of the final decision by WSDOT to proceed with the bored tunnel project.  These documents are Requests for Qualifications, one for “Consultants SR99 Tunnel South Portal Ground Removal & Replacement “, July 21, 2009, and one for “Consultants AWV Central Waterfront Bored Tunnel Project Geotechnical and Environmental Services – On Call”,  January 18, 2010 (attached hereto as Exhibit 19  and Exhibit 20).  


Unlike the RFQ that WSDOT circulated for the bored tunnel contractor, which was publicly available and maintained on the WSDOT Alaskan Way Viaduct project website and contained numerous references to the fact that an environmental review was underway and that no record of decision had been made, therefore making a public impression that no final WSDOT decision had been made to build the bored tunnel, these two RFQ’s are clear -  they are for a bored tunnel project that is underway.  
Unlike the bored tunnel RFQ and RFP process, these other RFQ’s have not been made public, nor are they maintained so that the public can view them on the WSDOT website.   This is consistent with WSDOT’s maintenance of two sets of project “books”, its public narrative that it has made no decision, and the reality, that it is proceeding with the bored tunnel project.  


As per the RFQ’s – there is no ambiguity - “The existing Alaskan Way Viaduct and Battery Street tunnel will be replaced with a deep bore tunnel, which follows a new alignment under 1st Avenue. The project is comprised of a deep bore tunnel containing two stacked roadway decks (northbound traffic on the bottom deck and southbound traffic on the top deck) with cut-n-cover sections at both the south and north ends.  The alignment will consist of a minimum of two lanes in each direction. Both the south and north access points will contain fully directional movements connecting with the city surface street grid system.”

In the exhibits attached to this declaration is a “Bored Tunnel Plans One Page” placeholder for WSDOT’s 162 page set of design plans for the bored tunnel (attached hereto as Exhibit 5).  The drawings are at the approximate 30% level of design drawings, and offered as proof of final action by WSDOT – plans are suitable for use in proceeding with design-build contract for bored tunnel.   In comparison, the “Cable Stayed Bridge Alternative” (attached hereto as Exhibit 7) set of drawings is offered as a comparison example to the bored tunnel plans produced to date – all other replacement alternatives resulted in a mere fraction of the work and resources being devoted to the bored tunnel project – as would be appropriate if they were one of a competing set of alternatives that had not already been chosen to be the final alternative.  

Bored Tunnel Project Implementation Strategies – While Doing Environmental Review

“Final Report:  Single Bore Tunnel Project Construction Strategies Workshop Expert Panel”,  March 2009 (attached hereto as Exhibit 8) is a report by a panel of tunneling industry experts that was convened in order to come up with findings and recommendations to WSDOT on how best for WSDOT to proceed with the bored tunnel project, how WSDOT can put together the necessary work plans in order to advance the tunnel project, in order to meet the target opening date of 2015. 


The report suggests an aggressive environmental approval strategy in parallel with the project configuration, contractual review and development for design-build tunnel contracting plan and contract.  In other words it framed the approach that WSDOT has been taking for over a year now – pursuing the real objective – building the bored tunnel – while engaging in a parallel path of environmental review – with the knowledge that the review is being done more on a wink-and-a-nod basis – the final decision has been made to go through with the bored tunnel project.  


According to the panel, “This [environmental review] schedule represents an expedited process, which shaves off over 2 years of the standard environmental process. Fortunately, this process can, and must, take advantage of the enormous amount of environmental work already done for the project…The Federal Highway Administration (FHWA) allows agencies using the design-build process to expend monies for preliminary engineering and qualification of contractors prior to the ROD. Further, it may be possible to engage in final design and construction prior to the ROD if federal funds are not used for these activities…That being said, the ability to effectively fast track either the environmental process or design/construction efforts before the ROD will depend on the degree to which the community and the local stakeholders—all of whom have a legal and political right to engage in the environmental analysis process—support fast-tracked activities. Thus, it is important to engage in effective public involvement and collaboration with stakeholders to make sure these people are ready, willing and able to collaborate with any schedule enhancement.”

The report goes on to state:
	“This schedule represents an expedited process, which shaves off over 2 years of the standard environmental process. Fortunately, this process can, and must, take advantage of the enormous amount of environmental work already done for the project…The Federal Highway Administration (FHWA) allows agencies using the design-build process to expend monies for preliminary engineering and qualification of contractors prior to the ROD. Further, it may be possible to engage in final design and construction prior to the ROD if federal funds are not used for these activities…That being said, the ability to effectively fast track either the environmental process or design/construction efforts before the ROD will depend on the degree to which the community and the local stakeholders—all of whom have a legal and political right to engage in the environmental analysis process—support fast-tracked activities. Thus, it is important to engage in effective public involvement and collaboration with stakeholders to make sure these people are ready, willing and able to collaborate with any schedule enhancement.”


Holgate Street to King Street Project and the Bored Tunnel Project Relationship


11.  The “Meeting Minutes for Holgate to King Stage 2 and Bored Tunnel Interface Options and Decisions/Workshops 1 & 2, February 17, 2009”  (attached and included herein as Exhibit  2) indicate that changes were necessary to the Holgate to King Street (H2K) project, which is part of the Alaskan Way Viaduct and Seawall Replacement Program, in order to accommodate WSDOT’s decision to proceed with the bored tunnel project.  This is a critical piece of evidence as the H2K project is already underway, and thus any changes to it in order to be suitable for the bored tunnel project to it, are firm evidence of WSDOT’s final decision in this matter.  According to the Meeting Minutes for the workshops, their objectives were, “stated as follows:

· Begin construction of H2K as soon as possible; 

· Complete as much work as possible before heavy construction for the Bored Tunnel begins.  

· Address Bored Tunnel impacts

· Discuss the H2K Transition Area Alternatives, and develop pros and cons for each alternative relative to each contract.

· Collective decision on recommendations on detour strategy for H2K

· Select transition structure connection; strategy must meet ad date, minimize delays to construction of the Bored Tunnel”


During the workshops presentations by WSDOT officials and contractors were made about the H2K Stage 2 contract, and the related Transition Area Staging that was part of the contract.  The main topic of concern was that this part of the project was affected by WSDOT’s decision to proceed with the bored tunnel alternative; previously the plans for that part of the H2K project had not been designed to directly connect to a bored tunnel.  


Consequently, according to the minutes, WSDOT stopped work on the WOSCA detour and Inline Transition Structures in January, 2009, right after the governor announced that she had decided on a bored tunnel to replace the Alaskan Way Viaduct, and even though at that point the H2K portion of the project had progressed beyond the 60% PS&E design stage, WSDOT started the design work necessary to change the parameters of the H2K project so that it both supported the construction of the bored tunnel and directly connected to the bored tunnel when both projects were completed.  


The Meeting Minutes are replete with references to when the tunnel project will be started, when the tunnel boring machine will be required, what preparation work needs to be accomplished in order for the bored tunnel contractor to get started and then for the duration of the bored tunnel construction period.  All of the references to the bored tunnel project accommodations in the Minutes are in the context that they are elements of the H2K Stage 2 project - which has already gone out for bid.  There are no ambiguities in this document about any competing replacement alternatives being under consideration, no references to the fact that there is an environmental review process underway and a need to wait for a Record of Decision in the matter; the understanding of the participants in the workshop is that the H2K project is part of a final action by WSDOT, that it is proceeding in conjunction with the project to build the bored tunnel.  


12.  This document, Trend Notice [H2K] Stage 2 Contract Alignment w/ Bored Tunnel Implementation Plan, March 25, 2009  (attached hereto as Exhibit 3), is a continuation of the Meeting Minutes above, it is part of an authorization process to implement a decision about the H2K transition structures that had to be changed in order to meet the requirements of the bored tunnel project.  It is further evidence that WSDOT has made a final decision and is proceeding to take necessary actions to build the bored tunnel.    


13.  The “Lara Gricar Email Date: January 15, 2009  Subject: Presentation and Prep Sheet for Design Commission Briefing Tomorrow” (attached hereto as Exhibit 16) is included herein as a representative sample of the sort of misleading statements that WSDOT makes about many aspects of the AWV Project/the bored tunnel project.  WSDOT’s preference for this sort of “spin” is its stated interest in maintaining a public narrative that obscures the behind-the-scenes activity it is engaged in.  It is offered as a refutation of the idea that WSDOT would not engage in the obfuscation of the truth about the activities it is engaged in, in pursuit of implementing the bored tunnel project.  


This “messaging” activity did not just start with WSDOT’s decision to build the bored tunnel, the below is just a sample of one of its early-on messages, where WSDOT intentionally conveys half-truths, which in this instance below is about WSDOT covering up the real traffic capacity of the bored tunnel when it is built (much less than it has stated), and the degree of project creep that has gone on.  It should be noted, the below exchange was related to the first presentation WSDOT about the bored tunnel project that it made to the Seattle Design Commission (see §14 below):  

· “There are some statements in the speaking points that are not quite correct and we need to shift our messaging a little. First, the bored tunnel itself does not necessarily have capacity for future growth. 85,000 trips in 2015 is about as high as its [sic] going to go. There is some concern that 85,000 is too high and that we may need tolling to cut demand and get the tunnel to operate well. So we can talk about the tunnel meeting demand for through trips in 2015. If you want to say something about future growth we can say that the bored tunnel is part of a package of transportation investments (including I-5, light rail and bus transit) that will help us meet travel demand generated by regional growth by 2030. By the way in my opinion there is no way we will get 40% growth by 2030 - that number is out of date. With this severe recession we will be lucky to see 25 % growth.”

· “Also while it is generally true that we can keep SR99 open during construction we are tending to oversell that and will get in trouble later if we don't start being clearer. There will be closure (detour to surface streets) while we connect the tunnel to SR99. We have said 3 months but there is a belief that it may be more like 6 to 12 months. Whatever the number we need to be clear that there will be some closure at some point. And of course there is partial closure associated with Holgate to King that the public will not distinguish as separate from this decision.”

· “You don't have time for this today, but the project timeline graphic needs to be revised to show two more years of construction after the tunnel opens (tearing down Viaduct and building the new surface Alaskan Way, promenade and connection to Elliott/Western). I would make it a separate bar so as not to confuse the message that the tunnel will be open to traffic by the end of 2015.”


14.  While the intent of the statements in the above email is to obscure an aspect of the project, on the other hand WSDOT did not obscure in its presentations to the Commission that it was proceeding with the bored tunnel (see Seattle Design Commission Meeting Minutes – 2009, attached hereto as Exhibit 17).  The Design Commission minutes which record the statements and presentation of WSDOT officials and representatives, reflect the fact WSDOT has made a final decision to proceed with the bored tunnel project.  

Additional Supporting Evidence
Further evidence of the fact that a final decision has been made by WSDOT to proceed with the bored tunnel project is also found in what WSDOT officials, employees, and contractors tell those individuals who it considers friends as opposed to foes.  Exhibits 27 through 40 are representative examples of statements and representations made by WSDOT and its agents that WSDOT is in fact proceeding with the bored tunnel project: 
Exhibit 27  Alaskan Way Viaduct South Portal Working Group – June 24, 2009- Meeting Summary

Exhibit 28  Alaskan Way Viaduct South Portal Working Group South Portal Working Group - June 24, 2009 - Presentation
Exhibit 29  WASHTO 2009 Annual Meeting Seattle, WA July 11-14, 2009
Exhibit 35  WSDOT Presentation to Senate Transportation Committee Olympia, Washington January 13, 2010

Exhibit 36  WSDOT Presentation to Washington Highway Users Federation November 16, 2009
Exhibit 38  Parker and Reilly Presentation “How A Tunnel Was Chosen for Alaskan Way Viaduct Replacement” May 2009

Exhibit 39  WSDOT Presentation on November 17, 2009 to Association québécoise du transport et des routes (AQTR) in Seattle

Exhibit 40  Engineering News Record “Four Design-Build Teams Will Compete for the Seattle Dig

Inventory of Final Actions by the City of Seattle

The previous (pre-January 13, 2009) and on-going activities (post-January 13, 2009) of the City of Seattle listed below were and are all intended to predetermine the outcome of the required shoreline and transportation planning and the environmental review of the Alaskan Way Viaduct and Seawall Replacement Program.1  


The “planning activity”, including the redevelopment planning, master planning, contracting activity, and  regulatory changes that have occurred, including those activities being carried out as part of both the Comprehensive Plan and Shoreline Master Program (SMP) and the update of the SMP that is  underway, are of dubious legal permissibility and validity.  This is because the whole premise of all of the following City of Seattle “Central Waterfront” redevelopment activities and legislative acts have as their sole purpose, the elimination of that portion of SR 99 that runs along the Central Waterfront, and the construction of a tunnel to replace that roadway:

a. 2000 Ordinance 120045 Relating to the Department of Parks and Recreation; authorizing the Superintendent to proceed with consideration of planning options for the development of a new aquarium facility and waterfront park in the area covered by the Central Waterfront Master Plan 

b. 2003 “Central Waterfront Plan Background Report Precedent Study” (attached hereto as Exhibit   )

c. 2003 “Blue Ring, Seattle's Open Space Strategy for the Center City” that will “serve as the critical guide to the numerous plans currently underway downtown, and the many more sure to come in the next 100 years. Among others, the Alaska Way Viaduct replacement”

d. 2004 Resolution 30664  Adopting Principles for Development of a Central Waterfront Plan 

e. 2004 Resolution 30717 Relating to the Central Waterfront Master Plan; amending the Central Waterfront Master Plan - Portal to the Pacific to reconfigure the site plan 

f. 2005 “Administering Financing & Implementing Seattle’s Waterfront Vision” report written concurrently with the Draft Central Waterfront Concept Plan; report relating to a strategic effort for decision makers as they begin codifying the process and administrative structure for managing and implementing Seattle’s Central Waterfront plan; including how to ensure that “with removal, of the Alaska Way Viaduct, properties along the city’s western edge will become highly desirable” 

g. 2005 Resolution 30724   Adopting Guiding Principles for decisions related to the Alaskan Way Viaduct and Seawall Project 

h. 2006 Ordinance 122247 Relating to the central waterfront, declaring that an aerial highway along the central waterfront is discouraged by adopted City of Seattle ("City") policies, stating that construction of an aerial highway structure is inconsistent with current use and height regulations, and stating the City's intent to amend existing regulations and policies to further clarify that an aerial highway structure in the central waterfront area is inconsistent with the City's Comprehensive Plan 

i. 2006 Final Environmental Impact Statement for the Central Waterfront Master Parks Plan 

j. 2006 US Army Corps of Engineers (USACE) Environmental Assessment activity pursuant to expired Notice of Intent 

k. 2006 USACE Scoping Report. Elliott Bay Seawall, WA General Investigation (Alaskan Way Seawall Feasibility Study Environmental Impact Statement) pursuant to expired Notice of Intent 

l. 2007 Ordinance 122406 Relating to the development of a Mobility Plan to replace the central waterfront portion of the Alaskan Way Viaduct 

m. 2009 Seattle Pedestrian Plan 

n. 2009 Ordinance 123142 Establishing Central Waterfront Partnerships Committee – redevelopment and master use planning related to AWVSRP
n. 2009 Ordinance 123212 Amending Ordinance 123142 to alter the composition of the Central Waterfront Partnerships Committee 

o. 2009 enabling legislation  $225 Million for seawall replacement and SDOT issues Request for Qualifications for design of seawall


C.  Plaintiff’s Response in Opposition to Motion to Dismiss (March 26, 2010) 

1. Exhibit A - Engrossed Substitute Senate Bill 5768, Chapter 458, Laws of 2009); effective date July 1, 2009 
2. Exhibit B – Report On December 9, 2009 AWV&SRP - SR99 BORED TUNNEL CENTRALWATERFRONT VIADUCT REPLACEMENTProject, WSDOT Work Identification Number U09936E, and SR99 King St to Roy – Viaduct Replacement project, WSDOT Project Identification Number, 809936E
3. Exhibit C - H2K and Central Waterfront Project WSDOT Central Waterfront South Portal Working Group Presentation: South Portal Considerations, May 6, 2009 
4. Exhibit D - WSDOT South Portal Working Group Presentation: Preliminary Construction Phasing,
5. Exhibit E - Alaskan Way Viaduct South Portal Working Group – June 3, 2009 Meeting Summary: Working Group Members’ Questions / Comments Exhibit F - WSDOT Directors of South, Central and North Projects AWVSR Program at NW Region’s 2010 Design-Construction Conference, February 23, 24, 2010 
6. Exhibit G – The City also has not engaged in any SEPA mandated environmental review related actions for the Program elements, in particular those that the City is listed by WSDOT as being the lead agency responsible for conducting the environmental review for the Alaskan Way surface street and promenade project, the Seawall repair or replacement project, and the Mercer West project. 
7. Exhibit H - City has convened an ad hoc redevelopment agency for the Central Waterfront (whose work is predicated on the tunnel being built. 
8. Exhibit I - City has affirmed its rejection of any Alaskan Way Viaduct replacement that is an elevated structure through legislative acts (Resolution 30960 and Ordinances 122246 and 122247: “BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF SEATTLE THAT: Section 1. The City reaffirms its explicit rejection of an elevated structure alternative in adopted Ordinance 122246…Section 2. The City reaffirms its findings and declaration in Ordinance 122247 (C.B. 115737) that an elevated structure alternative would be contrary to the goals and objectives of the Waterfront Concept Plan, and to many adopted City policies”.
9. Exhibit J - AWVSR Program timelines that indicate that the bored tunnel project is going forward towards implementation
10. Exhibit K – City is proceeding with the Seawall replacement project
11. Exhibit L – City is going forward with an RFQ for the design work related to the Central Waterfront redevelopment project, again without benefit of any SEPA compliance
12. Exhibit M - Plaintiff letter to City seeking compliance of the City in regards to its duty to initiate the SEPA process for those elements of the AWVSR Program it has claimed responsibility for – Central Waterfront redevelopment and Seawall replacement.  

13. Exhibit M2 - City has entered into seven memorandums of agreement with WSDOT in order to implement the individual projects of the AWVSR Program:
a. MOA No.  GCA 5934: SR 99 Alaskan Way Viaduct Property, Environmental Remediation, Design Review, Permitting, and Construction Coordination Agreement for SR 99 South Holgate Street to South King Street Viaduct Replacement Project, Stage 1.  May 19, 2009
b. MOA No.  UT 01343: SR 99 Alaskan Way Viaduct SCL Facilities Work - for SR 99 South Holgate Street to South King Street Viaduct Replacement Project, Stage 1, Port of Seattle Property TCE Approved Easement             

c. MOA No.  UT 01342: SR 99 Alaskan Way Viaduct SPU Facilities Work - SR 99 South Holgate Street to South King Street Viaduct Replacement Project, Stage 1 
d. MOA No. GCA 6075: SR 99 Alaskan Way Viaduct Property, Environmental 
Remediation, Design Review, Permitting, and Construction Coordination Agreement for SR 99 South Holgate Street to South King Street Viaduct Replacement Project, Stage 2; at § 6.2 “The Parties anticipate, due to the decision to construct a bored tunnel alternative, that some urban design elements and alignment changes may be necessary.” [Emphasis added] September 17, 2009
e. MOA No. UT 01394: SR 99 Alaskan Way Viaduct Replacement South Holgate Street to South King Street - Stage 2 SCL Facilities Work; 

f. MOA No. UT 01393: SR 99 Alaskan Way Viaduct Replacement South Holgate Street to South King Street - Stage 2 SPU Facilities Work and Permanent Easement Deed - WSDOT to City of Seattle, SPU; Permanent Easement Deed - 
From 1201 Building, L.L.C. (Pyramid) to WSDOT for transfer to City of Seattle, 
SPU; Permanent Easement Deed - From Seattle Hometown Fans, L.L.C. (Fortune) to WSDOT for transfer to City of Seattle, SPU 

g. MOA No. GCA 6366 For the Alaskan Way Viaduct and Seawall Replacement Program Bored Tunnel Alternative; § 1 thru I 1:  “IT IS MUTUALLY AGREED 
THAT: Jointly the STATE and CITY intend to: 1. Continue to work 
collaboratively toward the successful completion of the AWVSR Program; and 
2. Endeavor to open the bored tunnel to drivers by the end of 2015; and…The 
STATE will be responsible for the following: 1. The Moving Forward Projects; 
and 2. A bored tunnel from a point just north of S. Royal Brougham Way to Harrison Street including connections to the city street system and the
reconnection of John Street, Thomas Street, and Harrison Street over SR 99” October 27, 2009
in order to formalize its collaboration with WSDOT in ensuring that the AWVSR Program proceeds and is built in accordance with the final decision made by both agencies – to build the bored tunnel alternative.  The many references to the bored tunnel element in the MOA’s are unambiguous and affirm that the tunnel is to be built.  The MOA’s are evidence of the City of Seattle’s final actions in this matter.   
14. Exhibit N - “Central City Realm Guide” (2009) Guide for the redevelopment work that the City and the Waterfront Partnership Committee are doing.
15. Exhibit N2 - City of Seattle Resolution 31174 December 14, 2009 affirming City’s commitments to the MOA’s between it and WSDOT, and specifically affirmed its commitments in MOA No. GCA 6366,  stating, “We support moving forward on the deep-bore tunnel as the preferred alternative for replacement of the Alaskan Way Viaduct and upholding the responsibilities set forth in the Viaduct Memorandum of Agreement (Seattle Ord. 123133). As the project manager for the deep-bore tunnel, the State has the role to implement the project on time and on budget.”
General Activities by WSDOT Demonstrating its Final Decision to Proceed with the Bored Tunnel Project

16. Exhibit O and Exhibit P 
- Conservatively, during 2009 and to-date (March 25, 2010), WSDOT has put on over 140 briefing presentations with at-large community organizations, special interest groups, government agencies, and the public in general.  A review of WSDOT’s PowerPoint presentations for these meetings shows that only cursory acknowledgement is given to the NEPA review process that is taking place for the Central Waterfront Project portion of the AWVSR Program, that the focus of the presentations is to demonstrate that WSDOT is proceeding with the bored tunnel project.  
17. Exhibit Q type of information that WSDOT conveys about what WSDOT is reviewing for the NEPA process - it indicates that the bored tunnel is being reviewed and a number of “Moving Forward” projects, but there is no mention of the other two alternatives that are allegedly being reviewed at the same time.  
18. Exhibit R – Timeline Slides a representative sample that shows that the bored tunnel is the only replacement alternative being considered by WSDOT. 
19. Exhibit S - 
Minutes from internal WSDOT meetings related to the implementation of the bored tunnel project clearly indicate that a final decision has been made to proceed with the bored tunnel. WSDOT AWVSR Program briefings indicate that WSDOT officials affirm to the meeting attendees that WSDOT is proceeding to build the bored tunnel project.  On March 11, 2009 at a Seattle Pedestrian Advisory Board Meeting the following notations in the minutes about WSDOT’s presentation were made:

a. “John White (WSDOT) and Steve Pearce (SDOT) gave a presentation on the Alaskan Way Viaduct and Seawall Replacement Program   John:  Suite of projects – selected by tri-agencies (City of Seattle, King County, Washington state), takes broader perspective, system-wide approach, with safety fundamental to Deep bore tunnel”

b. “Tunnel specifics - Stacked with 2 lanes in each direction  1 tunnel, saves money, pushes boundaries of technology Rationale: minimize disruptions, keep economy intact, traffic flow 9,000 ft,  2 miles long Cut and cover portions at the ends  60-200 ft deep, but majority 100 ft deep”

c. “Randy [meeting attendee]: Holgate to King viaduct replacement? John: Replace with 3 lanes side by side; still a structure to get over railroad; Royal Brougham to King will be reconfigured with bore tunnel, very complicated to match up, will be detours for some time but trying to minimize, lots of pressure in stadium district” “ Randy: Impact of deep boring? John: Boring machine under 1st Avenue will cause vibrations, noise; will need public outreach program to prepare people”
20. Exhibit T
 - WSDOT document that unambiguously indicates WSDOT is proceeding with the tunnel; altered document with prospective words inserted in front of every reference to the tunnel that had previously affirmed the fact of WSDOT’s final decision – to proceed with the bored tunnel alternative.
D.  Plaintiff Campbell’s Declaration Re Motion For Continuance (April 28, 2010)

Exhibit A - WSDOT has over 70 people working on RFP for tunnel and a budget of over $7 
Million.
Supplemental Evidence (Newly Discovered)

1.  I propose that we “work in” the evidence that has come in over the last two weeks,   

� Source: WSDOT. “The Gray Notebook: GNB 34 for the quarter ending June 30, 2009; published August 20, 2009”.  Page 103.  � HYPERLINK "http://www.wsdot.wa.gov/NR/rdonlyres/1DCF9725-14D1-4341-A091-43E7A73A4298/0/GrayNotebookJun09.pdf" �http://www.wsdot.wa.gov/NR/rdonlyres/1DCF9725-14D1-4341-A091-43E7A73A4298/0/GrayNotebookJun09.pdf� 


� � HYPERLINK "http://fixmercermess.com/" �http://fixmercermess.com/�
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