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THE COURT:  We are here on 

Magnolia Neighborhood Planning Council versus City 

of Seattle, Cause No. 08—2—35092—4.  


The Court has had the benefit of extensive 

briefing on cross motions for summary judgment by 

Magnolia Neighborhood Planning Council and City of 

Seattle and extensive argument as well this 

morning.


The Court complained to counsel during argument about the 

reading on this motion but in reality this is the 

very type of motion for which a judge feels 

privileged to sit on the bench.  The quality of 

the action and quality of briefing and quality of 

argument is what brings joy to a judge's heart.  It's 

a pleasure to have had a chance to review this 

motion and rule on it.  Judges complain often about 
their reading, but it's not often that you get this 
kind of quality of reading to do.  I thank you for 
bringing this action in the form that you have.  


The facts here are undisputed for purposes of 

this motion, although a very serious dispute 

underlies this case.  The issue before the Court is 

one dear to everyone who lives in King County and 

that is the future of the area of Discovery Park 

and the area around Discovery Park.  Discovery 

Park is a jewel of the City of Seattle and a 

jewel of King County and arguably a jewel of 

Washington and the greater United States.  It is truly 

a unique and wonderful property.  


The federal government has had an ownership 

interest in areas of or near Discovery Park, and
I will not rule on which it is today.  The interest 

included the area called Fort Lawton, which was the 
origin of Discovery Park.  There is a particular 29 acre 

property long occupied by the U.S. Army Reserve 

either adjacent to or within Discovery Park.  For 

those of us who have casually used Discovery 

Park, I think, one thinks of this area as being 
inside the park, but again I'm not making a finding on 

that disputed issue.  The reason that I raise the question surrounding the location of the 29 acre property is 
because this property is at the center of the dispute here.  
There is a complex and detailed federal statute, 
which is entitled “The Defense Base Closure and Realignment Act of 1990” and casually refers to as the BRAC Act, which 

is how I'm going to refer to it throughout this decision.  
This act is in play because as part of its vending of 

various properties that it owned, the federal 

government is seeking to rid itself of this 29 

acre property.  


The BRAC statute calls for a fairly detailed 

set of procedures when the federal government 

seeks to do this.  First, the government figures 

out what it's going to close or realign of its 

military properties.  Then a list of specific 

installations is submitted and then the federal 

executive decides whether to move forward on the 

closures.  Thus we are all anticipating closure of 

this 29 acre property that has been occupied 

by the Army Reserve.  As part of the procedure, 

pursuant to BRAC, the City of Seattle has 

entered into a proposal for this 29 acre 

property.


Initially, after the Department of Defense 

indicated its interest in surplusing this area, 

which I'm going to refer to as the Army Reserve 

Center or the ARC, and specifically after the news
came through from the Department of Defense in about
2006 of its intent to surplus the ARC, the City decided 

to move forward to approve a redevelopment plan 

for this area.  The City specifically sought and 

got approval to be designated as the LRA, which 

is to say the Local Redevelopment Authority, for 

this ARC.  Then the City started to approve a 

redevelopment plan. City hearings began in 

September of 2006, and the City indicated that it 

sought to obtain the ARC properties for 

residential development including a standard 

subdivision.  


The record at page 183 in the executive 

summary of the plan, which is called Fort Lawton 

Redevelopment Plan or FLRP is, and I quote, "The 

proposed Redevelopment Plan for a new mixed—

income neighborhood that will be laid out on the 

north—south street grid following the pattern of 

the adjacent Kiwanis Ravine neighborhood.  There 

will be 108 and 125 market—rate units; a 55—unit 

building to house homeless seniors; 30 units to 

house homeless families and six self—help home 

ownership units to be developed by Habitat for 

Humanity."  The City pursuant to SEPA, the State 

Environmental Protection Act, prepared an 

Environmental Checklist and Threshold 

Determination for comprehensive plan amendment 

and they identified possible environmental 

impacts from the development of the ARC 

property.  The City said that the project would 

be subject to environmental review under SEPA.  


In February of 2008, the City finalized the 

FLRP and city council passed a resolution 31086, 

which to quote it did adopt and approve the 

FLRP.  And the City in the FRLP stated, "SEPA is 

the responsibility of a local jurisdiction in  

this case, the city of Seattle.  SEPA is 

triggered by certain land use actions, including 

the request for a rezone or for development 

permits projects over a specific size threshold, 

(typically 20 units).  SEPA determinations are 

made at the time of application for rezone or 

land use permit."  And thus the City by adopting 

the FLRP and its resolution indicated that it 

had no intention of moving forward with SEPA 

review until the time of applications for rezone 

or land use permits.


The other part of this background that is of 

interest here is what has been entitled in the 

litigation before me the Fort Lawton Master Plan, 

the “FLMP.”  The Fort Lawton Master Plan is an 

extremely detailed document that was adopted in 

1972 when a good deal of property, which is now 

Discovery Park, was surplused by the federal 

government and the City used the FLMP, Fort 

Lawton Master Plan, to devote most of that 

surplused property for park purposes.  After the 

FLMP was approved, the federal government 

transferred what is mostly now known as Discovery 

Park and what had been Fort Lawton, to the City 

of Seattle.  


The FLMP was revised in 1974 and at that 

point was re—titled “The Discovery Park Master 

Plan.”  Then, it was revised again in 1986 by 

passage of another City of Seattle Resolution, 

27399.  At that the point the 1986 Master Plan 

said, “it was intended that all features and 

policies of the November 1972 and February 1974 

plans shall be part of the plan for Discovery 

Park except where herein revised."


The Master Plan does refer to the property 

that we are discussing here.  It refers to it as 

part of a discussion of various nonparty uses 

within Discovery Park.  Among those listed are 

the, shall I say, notorious West Point Treatment 

Plant, the Army Reserve, which is the area we are 

talking about, the Coast Guard Lighthouse, the 

Army cemetery, and military housing, the FAA Radar 

installation, and the National Oceanographic and 

Atmospheric Administration, and other 

facilities.  Although it described the Army 

Reserve as a nonparty use within Discovery Park, 

the specific discussion of the Army Reserve 

within this section of the Master Plan indicated 

an understandable expectation that the Army reserve 

would occupy this area in the long term.  And 

so the only real future planning that the Master 

Plan specifically contemplated within the 

document as to this area was with regard to the
intersection at the park east gate to make sure it was
approved in terms of safety and appearance.  


The Master Plan document framers apparently 

thought of the ARC as being within Discovery Park, 

but there wasn't any expectation that the Army 

Reserve would be leaving it any time soon.  So 

the Master Plan doesn't discuss it beyond that.  But  

the Master Plan does, however, discuss  

Discovery Park in great detail.


Now, let me turn to the parties before me 

here.  The Magnolia Neighborhood Planning Council 

sounds like what it is, as it is composed of a 
planning council for a neighborhood located adjacent 
to the Discovery Park property.  And in fact there are
members of the planning council who would be specifically 

impacted by any development along the lines of 

the City's LRA application for the ARC area, and 

really I don't think this is disputed.
The City has argued to me that the petitioner 
doesn't have standing to bring its current causes of action, 

which are for a summary judgment on noncompliance 

with SEPA and summary judgment on failure to follow 

the Master Plan.  The City has cited to me some 

cases on standing, which frankly, the Court doesn't 
think are on point.  



The federal government's case law on 

standing is very different than Washington's.  

The federal government doesn't allow people who 

are not specifically aggrieved by a government 

action and can't specifically show an actual  

injury to pursue a case against the federal 

government, and frankly federal standing has 

narrowed further under the Roberts court, not 

expanded.  
But Washington case law is different and 

we have often allowed suits by representational 

organizations, such as the petitioner before me 

in this case.  For example, the MNPC has argued 

and presented to the Court the decision in 

Save A Valuable Environment vs. City of Bothell, 

89 Wn.2d 862 in which the Supreme Court found a 

neighborhood non profit organization located near
a proposed shopping center had standing when they 
attacked a rezone which, if implemented, would have

allegedly caused environmental damage for directly affected members living close to the shopping center.  

In my view, there is no question in this case of standing, although, I reviewed carefully all arguments the City has made.  MNPC has standing to bring this cause of action.


I cannot, clearly, cover all the arguments and 

responses the parties have made to me.  I'm going 

to be more summary in moving through my ruling here.
But I will tell you what my thinking is here in terms of 

my ruling.
The first major issue before me is the application
of SEPA, the Washington Environment Protection Act, 

to the City's actions thus far.  Again, I'm 

simplifying a bit here, but the City's argument to me 

is, we haven't taken an action within the meaning 

of SEPA.   We won't take an action until way down 

the road when we start dealing with a specific 

zoning permit or other such decisions.  The 

Neighborhood Planning Council says, well, this 

application is an action.  It's a legislature 

proposal within the meaning of the Washington 

Administrative Code Provision 197—11—704(1)(c) 
because it's a legislative proposal.  And 

furthermore, it's a project action under 197—11—

704(2)(a)(2).  Because this is a 

decision on a specific project in a 

defined geographic area and it is an agency 

decision to “purchase, sell, lease, transfer or 

exchange natural resources, including publicly 

owned land, whether or not the environment is directly 

modified.”  


The City says, oh no, this is a nonproject 

action.  This is properly looked under subsection 

197—11—704(2)(b)(iii), which refers to 

the adoption of any policy, plan or program that 

will govern the development of a series of 

connected actions but does not include any policy, 

plan or programs for which approval must be 

obtained from any federal agency prior to 

implementation.  The City says, we have a 

series of connected actions here, but we can't do 

anything unless there's approval pursuant to BRAC 

and, thus, we don't have a SEPA action.


My ruling here, and this is a ruling as a 

matter of law, is that the City's application 

here and the City's resolution approving the 

detailed application here is clearly a project 

action to purchase, sale, lease, transfer or 

exchange natural resources including publicly 

owned plan.  The City clearly has an intent here and 

it has never been shy about saying so, which is to acquire 

the ARC property and use it for residential 

development.  This is a proposal to purchase 

natural resources and then subsequently, 

apparently, to sell or lease them onward after the 

property has been developed.  The Council 

denominates its approval of the application as a 

“resolution” but this is not a nonbinding or 

ineffective resolution.  It was a legislative 

determination which moved forward the City's plan 

to acquire the ARC for purposes of development.  

And I think this squarely falls within the 

meaning of “project action.”  


It's true, as the City says, that under BRAC 

the federal government may or may not approve the 

application and there may be further negotiations 

between the parties until the time comes that a 

deal is struck and the City gets what it is 

looking for.  But the whole idea of SEPA is that 

once a government has made a decision to move 

forward to purchase or do something else with 

natural resources including land, then SEPA kicks 

in and a SEPA compliance must begin at that 

point.  It cannot wait for it later when the 

action is refined or further implemented.  It is 

triggered by the agency’s decision to move forward 

and that decision has clearly been made here.  



The City may be right and things may fall  

apart in negotiations with the federal 

government.  It maybe that the City will never 

acquire this land.  That's all true.  But 

nonetheless, once the City has made this 

decision, and it has made it, then it must conduct 

SEPA review as that process moves forward.   So I 

rule for the petitioner on the issue of 

compliance with SEPA and in my view it's overdue 

that the City continues where the SEPA process 

began and, in my view, stopped, some two years 

ago.


The second issue before the Court is a 

difficult one and that's the question of whether or 

not the City has complied with the Master Plan.  

I've suggested to the parties in oral argument 

that both make powerful arguments to construe the 

Master Plan to either include or exclude the subject 

property.  I think that the petitioner has 
made a compelling case to me that much of the 

Master Plan indicates a desire that any future 

use of Discovery Park, including the usage within 

it at the time of the Plan’s adoption and its 

changes in usage over time by others that were not
for park purposes, be handled in accordance with the 

detailed provisions of the Master Plan and 

certainly, as I've just indicated in my Findings 

of Facts, the ARC property is discussed within 

the Master Plan and it's specifically discussed 

as one of those nonpark uses within Discovery 

Park.  


So there is a compelling argument here from 

the petitioner that there must be reference to the 

Plan when one deals with any of this nonpark 

uses within the park because that's what the Plan 

is for:  it is for everything that happens within the 

park.  Now, the City in response has made a good 

argument to me based on close reading of the 

specific discussions of the Army Reserve property at 

page 98 of the record.  The City made two 

arguments to me actually.  One, is that 

it was never contemplated that anything was going 

to happen with the Army Reserve property because 

there is no discussion about it being part of the 

park or used for some other purpose.  That 

it appeared in the Master Plan, but it does 

not as one of the other non park uses 

within Discovery Park.  And the second argument 

the City makes to me is the specific discussion of 

the Army Reserve property refers to the Army 

Reserve property being adjacent to and not in 

Discovery Park, at least within the specific 

discussion in the Plan of the ARC.


I suggested to the parties that maybe the 

best way to handle this discussion over the 

Master Plan’s application to the Army Reserve is by 

way of further actual development of the record 

and both parties have indicated, based on their 

disagreement with that idea, that they want me to indicate 

what the City should do with the Master Plan, if 

anything.  
The City, obviously, wants me to say the 

Master Plan has no application and the 

petitioner wants me to say the City has not 

considered the Master Plan as it must.  Here's what I 
think.  The City must at least explain why it’s not 

considering the Master Plan.  There is enough 

here in the Master Plan to indicate that the Army 

Reserve was thought of as part of the nonpark 

uses within the Plan.  No one contemplated as it 

appeared in 1972, 1974 or 1986, and why would 

they, that this particular nonpark use would ever 

become a potential park use.  They thought the 

Army Reserve was going to stay there.  But having 

said that, it seems to me that at a minimum, the 

City at least has to make a determination and it 

has to do it publicly, about whether or not the 

Master Plan applies to the ARC property and if 

not, why not.  Then I think the remedies will be 

political and not legal.  Because it's clear from 

the case law, although master plans have 

some sort of general shaping effect, if you will, 

that they do not tie the hands of an agency 

that makes, for example, contrary zoning 

decisions.  There is a need here, however, for 

the City to acknowledge the Plan and talk about 

why it does or does not apply to what the City 

wants to do with the ARC property.


So I'm granting the petitioner’s motion in part 

with regards to the Master Plan, but not in total 

because I don't believe that I can find a 

violation here of the Master Plan, nor do I think 

I should.  
That's the ruling.  I am granting 

summary judgment on petitioner’s first claim and I’m 
granting it in part in the second claim and I’m 

denying the City's motion to dismiss for lack of 
standing.  I will sign a written order to that effect.  


Again, I'm sorry I have not talked about your 

arguments in great detail, but I did consider 
them in great detail and I appreciated the quality 

of briefing in this case as well as of the oral 

arguments.  You are all free to go. 

(Court is adjourned
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