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To: Sasha Visconty

From: Heather Page

Date: February 19, 2009

Subject: Permit Summary for the Bored Tunnel Hybrid Alternative

This memorandum identifies the permits and associated appeals for local, state, and
federal permitting processes to deliver the following elements of the Bored Tunnel
Hybrid Alternative:

« Construction of a new SR 99 four-lane bored tunnel from Royal Brougham Way
in the south end to John, Thomas, and Harris Streets over Aurora Avenue in the
north end

. Removal of the Alaskan Way Viaduct (Viaduct) from S. King Street to Elliott
Avenue/Western Avenue

« Construction of a four-lane Alaskan Way South from S. King Street to to Elliott
Avenue/Western Avenue

KEY ASSUMPTIONS
The following key assumptions have been made:

« The proposed Bored Tunnel Hybrid Alternative will occur in the City of Seattle,
be federally funded, and follow a design-build model.

« Construction and permitting of the promenade, seawall, utility relocations,
stormwater treatment facilities outside of the project limits, and intakes and
outfalls will be performed by the City of Seattle.

« The Viaduct structure and the four-lane bored tunnel and its portals will be within
WSDOT limited access. The Viaduct structure is located on City of Seattle right-
of-way.

« All staging areas will be on public property.

« WSDOT will comply with the intent of the local jurisdictions’ regulations but will
not obtain permits or undergo critical areas review for work being conducted in
State right-of-way. This includes but is not limited to, clearing, grading, building,
and demolition permits for WSDOT-owned structures (Viaduct).

« Landmark Building Approval will not be obtained for demolition of the Viaduct
per previous discussions between Deborah Cade, Allison Hanson and Karen
Gordon (City of Seattle).
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PERMITTING SUMMARY

The following tables show the major environmental and construction permits that
WSDOT or the Design-Build Contractor would be required to obtain. An applicant or a
third party can appeal the permit decision per the Administrative Procedures Act (Chapter
34.05 RCW). All administrative appeals must be exhausted before filing a judicial
appeal.

An administrative appeal of a government agency decision is made to either the director
of the agency or to a designated administrative board (such as the Shorelines Hearings
Board or Pollution Control Hearings Board). Appeals to an agency director are typically
heard by a hearing officer appointed by the director, who conducts an evidentiary hearing
and compiles an administrative record. Judicial appeals to superior court may be used
where there is no right of administrative appeal or where all avenues of administrative
appeal have been exhausted. In either case, the court reviews the record compiled by the
agency or the hearing officer, and typically does not hear new testimony or take
additional evidence.

Additional permits to be obtained by the Design-Build Contractor may include Notice of
Intents for geotechnical borings and for installing, modifying, or removing piezometers
and wells. These do not have appeal periods associated with them.

It is assumed that a Section 402 NPDES (Individual) Permit and underground injection
will not be required. SEPA adoption is required before the Washington State Department
of Ecology (Ecology) can issue permits and before Shoreline Substantial Development
Permits can be issued.
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Table 1
WSDOT Obtained Permits
SR 99 four- Removal of (():fo:?(t)ruur(_:lt;?]r; lssuin
lane bored | the Alaskan 9 Administrative Appeal® Judicial Appeal®®
. Alaskan Way Agency
tunnel Way Viaduct
South
Total Time: 6 to 18 months
e Appeal to Pollution Control
Hearings Board (PCHB) by
WSDOT or third party must be
filed within 30 days of Ecology
deC|S|on_ - Total Time: 6 months to 1+
e Pre-hearing conference within 1 years
month of appeal . e Appeal of PCHB decision by
e  Current calendar shows openings WSDOT or third party must be
Section 402 X X X Ecology in ~8 n:]ontrzmsdfor clases that are filed in State Superior Court
NPDES (General) more than 2 days long within 30 days from the date
¢ Appeal does not stay the order is mailed
effectiveness of permit. Appellant | | Can be further appealed to
an askl(;ssuing agency for s(,jtaya Court of Appeals and other
ut would have to meet standar ;
+
set out in RCW 43.21B.320, higher courts, 1+ year process
which includes likelihood of
success on the merits,
irreparable harm if permit not
stayed, and that a stay is in the
public interest.
Total Time: 6 months
Ecology (Primary |e  Appeal of Ecology decision to Total Time: 6 months to 1+ vears
Regulator)/ Secretary of Commerce solely S t- fC ’y
Office of Ocean made by WSDOT, not by third ¢ ecrétary ot “ommerce's
CZMA Federal and Coastal party decision on appeal is final
Consistency X X X agency action and can be
Determination Resource * Appealto Secretary (.Jf I appealable in Federal Court
Management Commerce must be filed within under Administrative
(Federal 30 days of Ecology decision Procedures Act (APA)
Oversight) e Public comment on Secretary of
Commerce’s decision
Shoreline X X City of Seattle | Total Time: 6 months Total Time: 6 months to 1+ years
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Table 1
WSDOT Obtained Permits
SR 99 four- Removal of Cfon?trucltlon | .
lane bored | the Alaskan | ©'2'our-iane ssuing Administrative Appeal® Judicial Appeal®®
. Alaskan Way Agency
tunnel Way Viaduct
South
Substantial (Primary e Appeal to Shoreline Hearing e Appeal of SHB decision by
Development Regulator)/ Board (SHB) by WSDOT or third WSDOT or third party must be
Permit Ecology (State party must be filed within 21 days filed in State Superior Court
Oversight) of decision within 30 days from the date
e  Board must make decision within the order is mailed
180 days of filing unless both e Can be further appealed to
parties agree to extend Court of Appeals and other
e Appeals stays permit. Work may higher courts, 1+ year process
not proceed unless permit was e Appeal beyond SHB does not
granted by the agency and there stay permit unless petitioner is
is a favorable Board ruling. granted stay under RCW
90.58.140(5)(b), which
requires appellant to show
that there will be significant
irreversible damage to
environment
Total Time: 1 month . Total Time: 6 months to 1+ years
e Appeal to SDOT Director by «  TheDi . L
) e Director's decision can be
WSDOT or third party must be aopealable by WSDOT or
Street Use Permit X X X City of Seattle filed within 10 days of permit bp y

decision

e The Director's decision on review
or reconsideration is final

third party in Superior Court
Court under LUPA

Notes:

1. Section 402 NPDES General Permit (Chapter 173-226-190 WAC and Chapter 43.21B RCW); CZMA Federal Consistency Determination (Title 15, Ch IX, Part 930.125
Code of Federal Regulations); Shoreline Substantial Development Permit (Chapter 461-08 WAC and Chapter 90.58.180 RCW); Street Use Permit (Chapter 15.04.112
Seattle Municipal Code)

2. Section 402 NPDES General Permit (Chapter 371-08 WAC and Chapter 34.05 RCW); CZMA Federal Consistency Determination (Chapter 34.05 RCW); Shoreline
Substantial Development Permit (Chapter 461-08-570 WAC and Chapter 34.05 RCW); Street Use Permit (Chapter 36.70C RCW)

3. Optional Process for appeal directly to Court of Appeals: Section 402 NPDES General Permit (Chapter 371-08-560 WAC and Chapter 34.05.518 RCW) and Shoreline

Substantial Development Permit (Chapter 461-08-575 WAC and Chapter 34.05.518 RCW)
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Construction

SR 99 four- Removal of q
lane bored the Alaskan %:Sflf;r:‘\llsge Esu:]ng Administrative Appeal® Judicial Appeal®
tunnel Way Viaduct Y L [EniEL
South
Total Time: 4 to 6 months Total Time: 6 months to 1+ years
e Appeal to Hearing Examiner by | e  Appeal of Hearing Examiner
WSDOT or third party must be decision by WSDOT or third
. . . filed within 10 days of decision party must be filed in State
Noise Variance X X X City of Seattle «  May take 6 to 7 weeks to Superior Court within 21 days
schedule hearing, decision e Can be further appealed to
must be issued within 15 days Court of Appeals and other
of hearing higher courts, 1+ year process
City 01_‘ Seattle Total Time: 6 months Total Time: 6 mont.hs to 1+ .years
(Primary e Appeal to Hearing Examiner by | * Appeal of Hearing Examiner
o Regulator)/ pp ring y decision by WSDOT or third
Historic District Approvals WSDOT or third party must be L
Related ' L . party must be filed in State
(Impacts to non-State owned X X X Federal filed within 14 days of decision . ithin 21 d
structures) edera e  Decision must be issued within Superior Court within ays
Oversight 90 d £ fil f all cit e Can be further appealed to
through DAHP a eaeﬁ: ot filing ot all city Court of Appeals and other
pp higher courts, 1+ year process
Total Time: 6 months to 1+ years
Total Time: 6 months e Appeal of Hearin.g Examiner
. . . by WSDOQOT or third party must
King County |e  Appeal to Hearing Examiner by S
. . . be filed in PCHB or State
Industrial Wastewater (Primary WSDOT or third party must be Superior Court within 30 davs
Discharge Authorization X Regulator)/ filed within 15 days of the P Y

(Dewatering)

Ecology (State
Oversight)

Director’s decision
Decision must be issued within
90 days from the appeal date

from the date the order is
mailed

Can be further appealed to
Court of Appeals and other
higher courts, 1+ year process

Notes:

1. Noise Variance (“Proposed” Chapter 25.08 and Chapter 3.05 Seattle Municipal Code); Historic District Approvals (Chapter 25.24.080 and Chapter 25.25.300 Seattle
Municipal Code); King County Industrial Discharge Authorization (Chapter 20.24 and 28.84.100 King County Code)
2. Judicial Review of Land Use Decisions: Chapter 36.70C RCW; Industrial Wastewater Discharge Authorization (Dewatering): PCHB (Chapter 173-226-190 WAC and
Chapter 43.21B RCW) Superior Court (Chapter 371-08 WAC and Chapter 34.05 RCW)




